ICMC serves and protects uprooted people: refugees, internally displaced persons and migrants
o regardless of faith, race, ethnicity or nationality. We advocate for rights-based policies and durable

solutions through a worldwide network of member organizations.

International Catholic
Migration Commission

Pontifical Council for the Pastoral Care of Migmand Itinerant People
Presentation to the XVIII Plenary Session

Palais St. Calixte, Vatican City

14 May 2008

A right to family reunification

Réunification de la famille : un droit
[Famille migrante et droits fondamentaux]

M. Johan Ketelers, Secretary General ICMC,
International Catholic Migration Commission

Family life is a natural right, and yet, we seeapd general and undeniable trend towards the
proliferation of national immigration policies thhainder, rather than help, efforts to reunify
family members separated for reasons relating tgration and the search for greater
opportunities to live in dignity and safety.

In the context of international migration, “familgunification” generally refers to the legal
process by which close family members join anothember of the family who is living either as
a citizen or with authorization in another countrA number of international human rights
instruments address both the right to leave onalsity and the importance of family life and
unity, but not one puts the two fully together in anequivocal right to family reunification
across international bordersWhile there has been clear, if slow movemernhatinternational
level in that direction over the years, the righttamilies of refugees and migrants to actually
reunite continues to be left to national discreteomd authorities, where the trend is not so
positive. The result is a patchwork of nationairiigration regimes that are inconsistent among
themselves (even within individual States over Jjimand in conflict with realities of modern
international mobility, markets and labour, as vesliwith the Church’s teaching on the dignity of
the human being, the central importance of famihg right to migrate and pursuit of the
universal common good.

Today, as States increasingly meet together touslssthe phenomena of modern migration,
including within the unprecedented process of @ Global Forum on International Migration,

the role and voice of the Church is critical, andtimes singular, on the question of family
reunification.

National policy trends impeding family reunification

Despite a clear demographic and economic needofeigin labour, increased immigration has
resulted in public responses among migrant recgigountries that demonstrate growing support
for the application of decisively more restrictivemigration policies. Unfortunately, examples

illustrating this troublesome trend are in no sksupply, and the shift towards more prohibitive
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immigration policies and practices of social exmus detention and forced returns, among other
measures, are having an unequivocal effect onatmdyf — preventing the reunification of family
members and forcing prolonged family separations.

If I may highlight but five examples of indicataliistrative of the growing propensity to prevent
family reunification on national levels:

1. Numerous new legal constraints

- Family reunification has traditionally accounted the majority of legal immigrants
admitted to western industrialized countries—thgomiigy within that majority being
admitted to join citizen spouses or relatives. Ra&gpns introduced in recent years,
however, have called this tradition of family refication into question. In many
countries, financial thresholds increasingly blalck admission of even close family
members. In the US, laws force the separationasfiages between citizens and non-
citizens, where husbands and wives found in armgufee situation are required to
return to their country of origin and apply for assthat may only be processed after
extensive waiting periods.

- Visiting permits are now being considered in soneeintries for the families of
migrant workers. While this initiative looks, atst, to be a positive step for the rights
of migrant workers and their families, it cleardljustrates a growing propensity, not to
facilitate family reunification on a broader andspibly permanent basis, but to allow
families to be together only for the most temporafyreasons, e.g., weddings and
funerals.

- Quota systems represent yet another legal constveiereby there is a clear tendency
to establish the highest possible quota for migvemtkers and a significantly lower
guota for family members wishing to rejoin a lovatk already living and/or working
in the host country. New Zealand, for instance, éstablished that 60% of its annual
legal immigration admission quota will go towardghty skilled migrant workers,
with just 30% available for family reunification.

2. A second indicator of national trends to reduceilfaneunification lies within the substantial
delays and complicated application procedures whalre made the path to legal migration a
long, arduous, frustrating and expensive experiéocthe family members involved. It is no
longer uncommon for families to be subjected to, tmd as many as twenty, years of
separation prior to reunification. What such Igegiods of separation do to family unity, to
the education of children and to the long termorisof society, has rarely been taken into
consideration. It comes as no surprise then tratynfamily members do not even attempt
such processes, or at some point abandon thenmdumlarge numbers to irregular, abusive
and often life-threatening forms of migration.

3. A third indicator of increasingly restrictive faljnreunification policies on the national level
is the growing gap between a narrow, genetic agbroa family based upon DNA and the
broader, more cultural definition of family. A nber of countries now require DNA testing
as a means to verify and/or expedite some requestdamily reunification, thereby
narrowing the definition of “family” to include owlbiological relationships. This is an
inherently Western approach which, even in Westuantries no longer matches with
contemporary realities of adoption of children ailldren from second marriages, not to
mention the broader concepts of family in many othatures.



4. | would also like to highlight the numerous polgieased upon the now famous principle of
“migration choisie et non subie’ln 2007, the President of France, as well as thsitkent of
the United States, spoke openly and with determa@natbout discarding longstanding
priorities for family reunification in their nati@himmigration laws in favour of a preference
for the admission of migrant labour.

5. Last but not least, | would like to underscore slubjectivity with which things are taking
place. In so many countries, the definition ofrify” is inexorably being reduced for
admission purposes and yet, where foregghtriation is concerned, the family might then -
according to some countries - include all membéthefamily, for instance, when one of its
members is convicted of a crime. Perhaps the gam»of increasingly exclusionary national
sentiments, a proposal to install such a mechamiasione of the promises in the electoral
campaign of a Swiss political party that recenttyvihe largest vote in the nation’s history.

Clearly troubling, all of these indicators—and iedemany others—illustrate the link between
increasingly restrictive national immigration padis, reduced respect for family unification and,
worse yet, a willingness to induce family-deification.

Economy-centered policies versus migrant needs armanbitions

In addition to diminishing family in fundamentalpests, existing national policies fail to reflect
the convergence of mobile workers and global ecoesmeconomies which tend to define its
needs for the ‘quantity’ as well as the ‘quality’ migrants. On the “receiving” side of these
movements, France, for example, recently annoumcedrgent need for 200,000 nurses and
indicated that 700,000 migrant workers would bedeeeeach year until at least 2015. On the
“sending” side of contemporary migration, an insiag number of countries now set formal
national goals for annual out-migration—and theitemces that result, including Indonesia, the
Philippines and Sri Lanka. Such an approach isryiag: firstly, because economies are
gradually defining migration as an economic impeeatselecting those people who will serve
specific purposes; and secondly, because adeggats-based national and international legal
frameworks that must accompany this movement hateyat been developed between the
countries of origin and destination. At the hedrthe worry is the dominant focal point, which
seems to put the human person at the service afioetp Both the insufficient legal
mechanisms and this skewed focus on the economy apery wide door for abuses, including
the trafficking of human beings.

Much of this economic-oriented discourse refleetsstons in international labour migration, and
defies our sense of modern realities, fairness, lamdan dignity. Increasingly, the discourse
leads to false and alarming oppositions: migrant® wan work (as “units of labor”) against
“mere” families and family members; the admissidmighly skilled migrant workers against the
lesser-skilled workers (even in economies that hdemnonstrated a clear structural need for
both); the tendency to provide long-term and farmméwunification rights to the highly skilled,
while relegating the lesser-skilled to short-termantcacts, with minimal rights and only
occasional renewability. Attempts to organize migm in cyclic movements or to limit
migration flows to include only temporary workemslléw, yet again, a restrictive logic that
prioritizes response to the economic needs of t& hountries rather than to the needs or
ambitions of the migrant worker. Today, as in dtess migration experiences in the past,
migrant workers need more than just a few yeasat@ sufficient money to allow them to feel



that they no longer need to be abroad to live gnitly. Many sacrifice enormously for their
children to be educated in the schools of the g@sito which they have migrated so that the
children might have a future better than their o®Wtanning in five-year increments—or even
shorter periods of time—reduces migrants to anitariin functionality responding to an
economic need, whereby the migrant’s culture arwlasdife, including the existence of his or
her family, are all but fully ignored.

Doubts around social integration are among the gayrdriving forces promoting reduced time of
stay for migrant workers. We must ask ourselves thvhat are the moral and legal grounds for
requiring short-term stays—not least, what is tHeeceé for migrant families for whom
reunification is then inevitably considered lessassary? Aside from seasonal workers, largely
engaged in agriculture and tourism activities, oaigrants and their families be expected to
accept thale jure“temporariness” of most guestworker schemes, edéhfactopermanency of
separation that such schemes seem to demand? tlwhaaly, we are accustomed to silence
when we ask what models or experiences can bedraigeto demonstrate “success” in that
regard.

Finally for all the good they make possible, eves temittances that migrants send home present
concerns. The more that remittances are calcylastedied, and invested, whether at family,
local or national levels, the more they pose a idemable threat to reunification of migrant
families. The more than US $ 300 billion of remittes that migrants sent home each year—an
amount that has doubled in five years—is greatlye@ by countries of origin as an important
input to the economy, one those countries fear evdnd greatly reduced—or evaporate—if
migrant worker’s families were permitted to migr&tgoin them. Subject to enormous economic
interests of both their countries of destinatiorhigh gain labour) and origin (which gain
remittances), migrant families are therefore &t tts become hostages of a system thduces
their separation.

In their search for greater opportunities and aidied life, many families reluctantly accept the

sacrifice of living apart, often leaving childreetbnd, while they work to generate the money
needed to meet their basic needs and send th&reahito school. Amid increasingly restrictive

national policy trends, societal influences and pinenacy of national economic interests, the
fundamental natural right to be unified with ong&sily has thus become, for millions, a distant
prospect rather than a daily reality.

Family unity and reunification within international human rights frameworks

The increasingly restrictive trends impeding familgpity at national levels are particularly
disconcerting when one considers that family recation per seis not recognized and protected
by international human rights mechanisms, either—namely by therseeee UN human rights
treaties. Keeping in mind the nature of internagiotreaties and the involvement of States in
their drafting, approval and implementation, it tseeonsidering the extent to which international
human rights frameworks are naturally shaped byn#i®nal interests of the States.

Notwithstanding the treaties’ failure to recognfaeily reunification as a human right, many of
them nonetheless express profound respect for yanmity itself, without going so far as to
defend the physical act of unifying or reunifyinghe Universal Declaration of Human Rights,
for instance, recognizes the family dse' natural and fundamental group upitsociety, entitled




to the protection by society and the Stateget makes no mention of any right to unite the
family together again following separation. Simyathe International Covenant on Economic,
Social and Cultural Rights suggests thhe“widest possible protection and assistance shoel
accorded to the famijywhich is the natural and fundamental group uriisociety, particularly
for its establishment and for the care and educatib dependent childreR” Although this
article asserts not only the importance of fantyt implicitly the value of unified families, the
Convenant does not suggest the right to such atithic for families that are separated.

The International Convention of the Protection &we Rights of All Migrant Workers and

Members of their Families aimed to be a new andomsiep towards defining the rights of
migrant families, however its ambition was probabdp high to see it quickly ratified and

implemented. Adopted in 1990 but coming into foosdy in 2003, the Convention is today
ratified only by thirty-seven countries, includimgsmall (though growing) number of migrant-
receiving countries, which is to say that its inmpéntation value remains, for the moment,
comparatively low.

Its content and visionary value, however, are urad#e. Fully in agreement with the social
teachings of the Catholic Church that consitesrk as a foundation for the formation of family
life” (Laborem Exercens)the Convention applies t@fl migrant workers and members of their
families without distinctiof’®.  Moreover, the Convention embraces a progressivead
definition of the family, recognisingall persons married to a migrant worker or havingthw
them a relationship that, according to applicalde| produces effects equivalent to marriage, as
well as their dependent children and other depehdensons who are recognized as members of
the family by applicable legislation or applicatildateral or multilateral agreement between the
States concernéd.

Unfortunately, and like most of the other UN humaghts treaties, the Migrant Workers
Convention stops short of articulating a rightafly reunification for families separated across
international borders. In fact, the Conventionyordcommendshat “State Parties shall take
measures that they deem appropriate and withirr th@npetence to facilitate the reunification
of migrant workers and their spouse®..and certain other family members, and even théy on
in the case oflocumentednigrant workers. Again, we see language that dxhStates, but
which ultimately defers to them.

There is hope however, and indeed some movemerd better direction at least at the
international level. In perhaps the furthest tinay of the core UN human rights treaties has gone
towards articulating a right to family reunificatie-without expressly guaranteeing that right

the almost- universally ratified Convention on thiights of the Child stipulates that
“applications by a child or his or her parents ta@mor leave a State Party for the purpose of
family reunification_shall be dealt with by Statarffes in a positive, humane and expeditious
mannet °. This provision clearly goes beyond the lesser esfions of the other treaties by
calling upon States to affirmatively facilitate faynreunification, at least in the case of children

1 Universal Declaration of Human Rights, Article 16 (3). Emphasis added.

2 International Convenant on Economic, Social and Cultural Rights, Article 10 (1). Emphasis added.

3 International Convention on the Protection of the Rights of All Migrant Workers and Members of their Families, Article 1 (1).
Emphasis added.

4 |bid, Article 4.

5 Ibid, Article 44 (2). Emphasis added.

6 Convention on the Rights of the Child, Article 10 (1). Emphasis added.



“separated from his or her parents against theirlliyi excepting only wherfcompetent
authorities” determine thatsuch separation is necessary for the best intere$the child”’

Beyond the core UN human rights treaties, the 1@®hvention Relating to the Status of
Refugees has consistently been interpreted angedppl support the right to family reunification
for recognized refugees which, thanks in large parthe work of the Holy See and various
processes of the High Commissioner for Refugees thee years, represents a significant step
forward in the protection of the family unit and time family’s legal recognition as a societal
value. Nonetheless, the Convention shares onleeasltortcomings of the human rights treaties:
even as one of the five recommendations formallg snmediately adopted along with the
Convention asserted thathe unity of the family, the natural and fundamémgup unit of
society, is an essential right of the refuyeand governments should take the necessary mesasur
“ensuring that the unity of the refugee’s familyraintained,® there is, yet again, no express
provision for family reunification within the Conmgon itself. Further, the 57 year-old
Convention is altogether inapplicable to so-caltedonomic migrants"—a population some
twenty times greater than refugees, and sharinghnofiche same hopes and needs for family
reunification.

Examining the issue of family reunification in afl these frameworks, one discovers what may
well be the limits of such international agreemeantsl conventions, and how international and
national legal frameworks have designed their cemeintarity while omitting clear indicators
and definitions to manage a number of “frontier pibkes,” including family reunification.
Indeed, there is a remarkable logic in this apgroadile the fundamental rights téréedom of
movement and residence within the borders of etath”$ and ‘to leave any country ... and to
return to his count§®® are internationally recognizednational interpretations and
implementations become the arbitrary and at tinmesherent limits of international conventions
and rights. Considered from a moral and ethicaspective, these limits frequently generate
unacceptable contradictions affecting the lives naiflions, and raise important questions
regarding the extent to which existing internatiaights have met their initial goals. This brings
us to reflect upon what might be done to redefinomal sovereignty within an international
perspective, whereby rights fully embracing humamity would be granted and secured for all,
regardless of the country in which one was borresides.

Human prerequisites, Catholic perspectives and reecomendations

Family life is a natural right, ordered both to diamental human dignity and the universal
common good. That right makes no distinction anliasis of national origin or status, nor does
the need to support and preserve the unity of fasjilvhich is constitutive of family life, stop at
borders. As the Holy Father Benedict XVI expresisetis message on the occasion of thd 93
World Day of Migrants and Refugees, the Churchammitted “’not only in favour of the
individual migrant but also of his family, whichaplace and resource of the culture of life and a
factor for the integration of values.”

A family does not cease to be a family becausmémbers have crossed borders, no matter how
legal systems may otherwise suggest differences.Sdcial Teachings of the Catholic Church

7 Ibid, Article 9 (1).

8 Final Act of the United Nations Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons, 1951,
Recommendation B. Emphasis added.

9 Universal Declaration of Human Rights, Article 13 (1).

10 1hid, Article 13 (2).



are quite emphati¢Regulating immigration according to criteria of aify and balance is one of
the indispensable conditions for ensuring that ignamts are integrated into society with the
guarantees required by recognition of their humagndy. Immigrants are to be received as
persons and helped, together with their familiedy¢come a part of societal life. In this context,
the right of reuniting families should be respeca promoted ! (Emphasis in original.)
Family reunification promotes strong family valuesyd family values are powerful building
blocks for any nation. In our encounters with awtompaniment of migrants in societies
worldwide, the simple presence of family drives raigs to search for stability and peaceful
integration. At the same time, the presence oilfaraises the migrant worker and the members
of his or her family to a sociologic position comgigle with the native born, promoting not only
participation and contribution to the society, bahuine well-being. Were we to lose the human
and sociologic dimensions of family unity, amonggrant families as one group or among any
other groups, individuals and society would lose ohthe most powerful forces affecting social
cohesion, coherence and societal development.

Unprecedented demographics driving internationalgration urgently call for coherent
definitions to secure the rights of migrant workarsd the members of their family in their
integration in the new countries of residence. idyolcoherence with respect to family
reunification implies the extension of the right iemain together in the new society. Any
modification to the status of a genuine family tielaship brought about by the simple fact of
crossing a border, is a new, artificial and undgnatae construct imposed upon the family.
Working with the Council and with bishops conferes@nd other partners around the world, we
at ICMC see all too well what happens when lawspeshple to choosketween compliance and
the unity of their family: the terrible risks thiatigrants and families take, irregular migration,
when the law says “no” tlegal reunification: deaths and disappearances atiseserts and on
so many other borders; the desperate travel of camaganied women and children; the
exploitation, violence and enduring trauma in tiraiggling and trafficking of vulnerable human
beings. While the Church does not endorse irreguigration, these realities offer additional
reason to recognize that it is the laws that arengrand need to change, not the people
migrating.

Before closing, may | offer just four brief recommaations.

1. The restriction of family reunification, andettprocedures leading to de-unification of
families, will have consequences on the longer temma we would welcome a study identifying,
for example, the effects of the separation of ¢chitdand parents as a result of a parental decision
to migrate. In the short term, the separation meslt in some material improvement of the
living conditions, but we must ask whether the eadi this is outweighed by the psycho-social
effects of longer absences? Indeed, how will ttedslelren value society—and family life—in
tomorrow’s global society?

2. Not only opportunities, but important obligatsoare implied when the law says “yes” to legal
reunification, including the duty of migrants tonéorm in general to the laws of his or her new
country, to respect its core civic structures, quide practically, to make reasonable efforts to
manage within the language and social systemsaid/eonstantly reminded of the role that
perceptions of integration, and non-integratiormnagrants plays in the construction of public
opinions and policies concerning migration, vergegsally including questions of admitting
family members. Increasing the understanding efréimge of the Church’s welcome of migrants

1 Compendium of the Social Doctrine of the Church, Pontifical Council for Justice and Peace, # 298.



would be of enormous societal value, highlightipgitual, social services and mediating
programming, especially in the major countries @gtthation, including successful public-private
partnerships, transnational episcopal collaboratanmd related policy work.

3. Joining a migrant in his or her new countryorgy one of the three options that could be
available to a family that is considering migrationorder to preserve its unity. Actors and
policy makers, need to devote much more attentiothé other two: the right to not migrate in
the first place; and return of the migrant to hisher family in the country of origin. Both
options raise central questions of what developraadtwhat root causes must be addressed in
order for the entire family to exercise their righand in our experience, fulfil the common
desire—to be able to live with dignity in their owoountry. As with the issue of family
reunification, the need to address the root caasesigration and the role of development is a
call that the Church raises distinctly, with partar fidelity and clarity (if uneven success), at
national and international levels.

4. As global processes like the new Global Forumnernational Migration and Development
raise these issues in unconventional and dynamys vitawould be beneficial to reflect upon the
singular importance of the Church voice in defenédamily: how to assert that voice more
broadly, beginning with advocacy for much greatst eeality-based avenues for legal migration,
especially for close family members, but then gargn beyond the current delimitations of the
rights discourse. The Church has an important tmlplay in further defending, for example,
“the right to live in a united family and in a mdranvironment conducive to the growth of the
child’s personality” (Centesimus Annjsand to promote the many social rights relatedht
family situation of global migrants.

Conclusion

Rights should never be looked upon as final: theyt@ols to be shaped and continuously refined
on the basis of longer term visions and moral ppies. Family reunification should therefore
not be understood solely as a legal right that esklrs the permission and the conditions of
reunification. There is a need to study and devdlefter legal frameworks—not only in the
international context but at national levels—witHuaure and visionary perspective aiming at
societies that offer real prospects for integratswcial stability and cohesion for both nationals
and migrants with their families to live in.

The construction of these legal frameworks will ché@ aim at policy coherence, transparency
and equity as well as prove to be generous arfteadrvice of the human person.



